
117

Surface Transportation Board, DOT §1108.6

(1) Monetary damages, to the extent 
available under the Interstate Com-
merce Act, with interest at a reason-
able rate to be specified by the Arbi-
trator. 

(2) Specific performance of statutory 
obligations (including the prescription 
of reasonable rates), but for a period 
not to exceed 3 years from the effective 
date of the Arbitrator’s award. 

(b) A party may petition an Arbi-
trator to modify or vacate an arbitral 
award in effect that directs future spe-
cific performance, based on materially 
changed circumstances or the criteria 
for vacation of an award contained in 9 
U.S.C. 10. 

(1) A petition to modify or vacate an 
award in effect should be filed with the 
STB. The petition will be assigned to 
the Arbitrator that rendered the award 
unless that Arbitrator is unavailable, 
in which event the matter will be as-
signed to another Arbitrator. 

(2) Any such award shall continue in 
effect pending disposition of the re-
quest to modify or vacate. Any such re-
quest shall be handled as expeditiously 
as practicable with due regard to pro-
viding an opportunity for the presen-
tation of the parties’ views.

§1108.5 Fees and costs. 
(a) Fees will be utilized to defray the 

costs of the STB in administering this 
alternate dispute resolution program 
in accordance with 31 U.S.C. 9701. The 
fees for filing a complaint, answer, 
third party complaint, third party an-
swer, appeals of arbitration decisions, 
and petitions to modify or vacate an 
arbitration award will be as set forth 
in 49 CFR 1002.2(f)(87). All fees are non-
refundable except as specifically pro-
vided and are due with the paying par-
ty’s first filing in any proceeding. 

(b) The parties may agree among 
themselves who will bear the expenses 
of arbitration, including compensation 
of the arbitrator. Absent an agreement, 
each party will bear its own expenses, 
including, without limitation, fees of 
experts or counsel. Absent an agree-
ment, the fees of the Arbitrator will be 
paid by the party or parties losing an 
arbitration entirely. If no party loses 
an arbitration entirely (as determined 
by the Arbitrator), the parties shall 
share equally (or pro rata if more than 

two parties) the fees and expenses, if 
any, of the Arbitrator, absent an agree-
ment otherwise.

§1108.6 Arbitrators. 

(a) Arbitration shall be conducted by 
an arbitrator (or panel of arbitrators) 
selected, as provided herein, from a 
roster of persons (other than active 
government officials) experienced in 
rail transportation or economic issues 
similar to those capable of arising be-
fore the STB. The initial roster of arbi-
trators shall be established by the 
RSTAC in consultation with the Chair-
man of the STB, and shall contain not 
fewer than 21 names. The roster shall 
thereafter be maintained by the Chair-
man of the STB, who may augment the 
roster at any time to include other eli-
gible arbitrators and may remove from 
the roster any arbitrators who are no 
longer available. The initial roster 
shall be published; thereafter the ros-
ter shall be available to the public, 
upon request, at all times. For each ar-
bitrator on the roster, the roster shall 
disclose the level of the fee (or fee 
range) charged by that arbitrator. 

(b) The parties to a dispute may se-
lect an arbitrator (or panel of arbitra-
tors) and submit the name(s) (and, if 
not already on the roster of arbitra-
tors, the qualifications) of the agreed-
upon person(s) in writing to the Chair-
man of the STB. Any person(s) so des-
ignated who is not already on the ros-
ter, if found to be qualified, will be 
added to the roster and may be used as 
the arbitrator(s) for that dispute. 

(c) If the parties cannot agree upon 
an arbitrator (or panel of arbitrators), 
then each party shall, using the roster 
of arbitrators, strike through the 
names of any arbitrators to whom they 
object, number the remaining arbitra-
tors on the list in order of preference, 
and submit its marked roster to the 
Chairman of the STB. The Chairman 
will then designate the arbitrator (or 
panel of arbitrators, if mutually pre-
ferred by the parties) in order of the 
highest combined ranking of all of the 
parties to the arbitration. 

(d) The process of selecting an Arbi-
trator pursuant to this section shall be 
conducted confidentially following the 
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completion of the Arbitration Com-
mencement Procedures set forth in 
§1108.7 hereof. 

(e) If, at any time during the arbitra-
tion process, a selected Arbitrator be-
comes incapacitated, unwilling or un-
able to fulfill his/her duties, or if both 
parties agree that the arbitrator 
should be replaced, a replacement Arbi-
trator will be promptly selected under 
the process set forth in paragraphs (b) 
and (c) of this section.

§1108.7 Arbitration commencement 
procedures. 

(a) Each demand for arbitration shall 
be commenced with a written com-
plaint. Because arbitration under these 
procedures is both voluntary and bind-
ing, the complaint must set forth in de-
tail: the nature of the dispute; the stat-
utory basis of STB jurisdiction; a clear, 
separate statement of each issue as to 
which arbitration is sought; and the 
specific relief sought. Each complaint 
shall contain a sworn, notarized 
verification, by a responsible official of 
the complaining party, that the factual 
allegations contained in the complaint 
are true and accurate. Each complaint 
must contain a statement that the 
complainant is willing to arbitrate pur-
suant to these arbitration rules and be 
bound by the result thereof in accord-
ance with those rules, and must con-
tain a demand that the defendants 
likewise agree to arbitrate and be so 
bound. 

(b) The complaining party shall 
serve, by overnight mail or hand deliv-
ery, a signed and dated original of the 
complaint on each defendant (on a re-
sponsible official at his or her usual 
place of business), and an original and 
two copies on the STB, accompanied by 
the filing fee prescribed under §1108.5(a) 
and set forth in 49 CFR 1002.2(f)(87). 
Each complaint served on a defendant 
shall be accompanied by a copy of this 
part 1108. 

(c) Any defendant willing to enter 
into arbitration under these rules 
must, within 30 days of the date of a 
complaint, answer the complaint in 
writing. The answer must contain a 
statement that the defendant is willing 
to arbitrate each arbitration issue set 
forth in the complaint or specify which 
such issues the defendant is willing to 

arbitrate. If the answer contains an 
agreement to arbitrate some but not 
all of the arbitration issues in the com-
plaint, the complainant will have 10 
days from the date of the answer to ad-
vise the defendant and the STB in writ-
ing whether the complainant is willing 
to arbitrate on that basis. Upon the 
agreement of the parties to arbitrate, 
these rules will be deemed incorporated 
by reference into the arbitration agree-
ment. 

(d) The answer of a party willing to 
arbitrate shall also contain that par-
ty’s specific admissions or denials of 
each factual allegation contained in 
the complaint, affirmative defenses, 
and any counterclaims or set-offs 
which the defendant wishes to assert 
against the complainant. The right of a 
defendant to advance any counter-
claims or set-offs, and the capacity of 
an Arbitrator to entertain and render 
an award with respect thereto, is sub-
ject to the same jurisdictional limits 
as govern the complaint. 

(e) A defendant’s answer must be 
served on the complainant, other par-
ties, and the STB in the same manner 
as the complaint. 

(f) A defendant willing to enter into 
arbitration under these procedures 
only if it is able to obtain cross-relief 
against another defendant or a non-
party may serve an answer containing 
an agreement to arbitrate that is con-
ditioned upon the willingness of any 
such third party to enter into arbitra-
tion as a third party defendant. Simul-
taneously with the service of any such 
conditional answer, the defendant 
making such answer shall serve a com-
plaint and demand for arbitration on 
the party whose presence that defend-
ant deems to be essential, such com-
plaint and demand to be drawn and 
served in the same manner as provided 
in paragraphs (a) and (b) of this sec-
tion. A defendant receiving such a com-
plaint and demand for arbitration and 
that is willing to so arbitrate shall re-
spond in the same manner as provided 
in paragraphs (c), (d), and (e) of this 
section. 

(g) Upon receipt of a complaint and 
demand for arbitration served by a 
complainant on a defendant, or by a de-
fendant on a third-party defendant, the 
STB promptly will notify the parties 
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